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Introduction and Executive Summary

1. The Iona Institute is concerned first and foremost with Head 4 of the Protection of 
Life during Pregnancy Bill 2013, dealing with the issue of suicide and abortion, and 
believes this should not be provided for, as direct abortion is a grave injustice.

2.  However, as objections to Head 4 will be dealt with by other groups this submission 
concentrates on Head 12 concerning conscientious objection.

3. We believe Head 12’s treatment of conscientious objection is unacceptably restrictive 
even by the standards of countries with more permissive abortion regimes than our own.

4. We object in particular to the requirement that “no institution, organisation or third party 
shall  refuse to provide a lawful  termination of pregnancy to a woman on grounds of 
conscientious objection.”

5. We also object to the requirement that when a woman seeking an abortion presents 
herself to a pro-life doctor, that doctor will be obliged to refer her to a pro-choice 
colleague. Such referrals would be both unethical and practically unnecessary. 

6. In the first case (point 4 above) the moral autonomy of institutions is being severely 
undermined. In the second case (point 5 above) freedom of conscience is being severely 
undermined. In both cases, people will be pressurised to carry out what they consider to 
be a grave injustice, to deliberately kill the innocent. This kind of pressure can never be 
acceptable in any decent and free society.

7. We believe that the proposed Bill must respect the ethos of medical institutions which 
believe that direct abortion is contrary to medical ethics, including institutions that are not 
religious. We also believe it must respect the consciences of doctors who do not want to 
facilitate abortion in any way, including by referring patients to pro-choice colleagues. 

Freedom of conscience and religion in Irish and international law

Freedom of thought, conscience and religion is a “vital human right” and is protected in the 
domestic law of liberal democratic societies as well as in international law.

Freedom of conscience and religion are protected by Article 44 of Bunreacht na hEireann.

Article 44.2.1 says:  “Freedom of conscience and free profession and practice of religion are, 
subject to public order and morality, guaranteed to every citizen”.

Article 44.5 says: “Every religious denomination shall have the right to manage its own affairs, 
own acquire and administer property, movable and immovable, and maintain institutions for 
religious and charitable purposes.”

Article 18 of the Universal Declaration of Human Rights 1948 states that: “Everyone has the 
right to freedom of thought, conscience and religion; this right includes freedom to change his 



religion or belief, and freedom, either alone or in community with others and in public or private, 
to manifest his religion or belief in teaching, practice, worship and observance.” 

This right was later declared in Article 1 of the UN’s Declaration on the “Elimination of All Forms 
of Intolerance and of Discrimination Based on Religion or Belief.”

Article 18(1) of the International Protocol on Civil and Political Rights, ratified by Ireland on 8 
December 1989 along with the Optional First Protocol, likewise states that: “Everyone shall 
have the right to freedom of thought, conscience and religion”, which includes the right to 
manifest one’s religion or belief in “observance [and] practice.” 

The Human Rights Committee has commented on the “far-reaching and profound” nature of this 
right, as well as its “fundamental character”, reflected in the fact that “this provision cannot be 
derogated from, even in time of public emergency, as stated in article 4.2 of the Covenant.”

Article 18(3) does place limitations on Article 18(1) and states that: “Freedom to manifest one's 
religion or beliefs may be subject only to such limitations as are prescribed by law and are 
necessary to protect public safety, order, health, or morals or the fundamental rights and 
freedoms of others.”

However, the Committee has noted that these restrictions are to be “strictly interpreted” and 
limitations “may be applied only for those purposes for which they were prescribed and must be 
directly related and proportionate to the specific need on which they are predicated. Restrictions 
may not be imposed for discriminatory purposes or applied in a discriminatory manner.”

Recognising the importance of protecting conscience (in the form of conscientious objection 
from military service), the Committee has stated that whilst “the Covenant does not explicitly 
refer to a right to conscientious objection...such a right can be derived from article 18, inasmuch 
as the obligation to use lethal force may seriously conflict with the freedom of conscience and 
the right to manifest one's religion or belief.”

Freedom of thought, conscience and religion is also enshrined in the European Convention on 
Human Rights, with Article 9(1) stating that: “Everyone has the right to freedom of thought, 
conscience and religion”, which includes the right to manifest one’s religion or belief in “practice 
and observance.” 

Once again, the right to manifest one’s religion or belief is qualified, but the limitations are 
narrow in scope. Indeed, it has been noted that when the Convention was being drafted, “the 
final draft of Article 9(2) was the narrowest of the proposed articles...”8 Article 9(2) states that: 
“Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are 
prescribed by law and are necessary in a democratic society in the interests of public safety, for 
the protection of public order, health or morals, or for the protection of the rights and freedom of 
others.” 

The European Court of Human Rights declared in Kokkinakis v Greece that: “As enshrined in 
Article 9, freedom of thought, conscience and religion is one of the foundations of a “democratic 
society” within the meaning of the Convention” and “[t]he pluralism indissociable from a 



democratic society, which has been dearly won over the centuries, depends on it.” Furthermore, 
the Court considered that without the freedom to manifest one’s beliefs, “Article 9, would be 
likely to remain a dead letter.”

When can conscience and religious freedom be limited?

No-one is arguing that either freedom of conscience or religion is absolute. They are subject to 
certain limitations as outlined in the above section.

However, as the above section also makes clear such limitations require a high level of 
justification.

An interesting and relevant case in this regard came before the British courts recently which is 
relevant to individual medical practitioners.  Called ‘Doogan & Anor v NHS Greater Glasgow & 
Clyde Health Board’, it involved two Scottish midwives who argued that their right to 
conscientious objection should extend to refusing to delegate, supervise or support members of 
staff who were looking after women undergoing terminations.

The two women were only permitted by their hospital not to help perform the abortion itself.

Finding in favour of the two midwives, the court recognised that abortion is a uniquely 
controversial aspect of medical practice and that the right of conscientious objection is a right 
which hospitals have to accommodate.

The court also endorsed a South African Court decision, ‘Christian Education SA v Minister of 
Education (2001) 9 BHRC53’, where the Judge said:

"…believers cannot claim an automatic right to be exempted by their beliefs from the laws of the 
land. At the same time, the state should, wherever reasonably possible, seek to avoid putting 
believers to extremely painful and intensely burdensome choices of either being true to their 
faith or else respectful of the law. "

Reasonable accommodation

Head 12 of the proposed legislation is informed by a view which says that once something is 
declared to be a ‘right’ a person’s ability to vindicate their right must have few if any limitations 
placed upon it.

Depending on the right in question, this view can easily come into direct conflict with the rights 
of people with contrary views.

Indeed it may be said that a new morality is being imposed in that a particular view of abortion 
rights is being endorsed with the full power of the State and those with a contrary view are 
obliged by law to vindicate that ‘right’ in almost all circumstances.

http://www.endcorporalpunishment.org/pages/pdfs/judgements/Christian%20Education%20SA%20v%20Minister%20of%20Education%202000.pdf
http://www.endcorporalpunishment.org/pages/pdfs/judgements/Christian%20Education%20SA%20v%20Minister%20of%20Education%202000.pdf
http://www.bailii.org/scot/cases/ScotCS/2013/2013CSIH36.html
http://www.bailii.org/scot/cases/ScotCS/2013/2013CSIH36.html


The one exemption allowed by Head 12 is that those with a conscientious objection do not have 
to actually perform an abortion unless it is a ‘medical emergency’. This is an extremely limited 
exemption.

It is more limited than the exemptions which exist in many other Western countries with far more 
permissive abortion regimes than our own, and it is vastly more restrictive than the expansive 
view of religious freedom found in a resolution passed by the Parliamentary Assembly of the 
Council of Europe in 2010.

The European Court of Human Rights is also part of the Council of Europe and is, of course, the 
court which told us to clarify our law on abortion.

The resolution in question is called,     ‘The right to conscientious objection in lawful medical care’  .  

Paragraph one of the resolution reads: “No person, hospital or institution shall be coerced, held 
liable or discriminated against in any manner because of a refusal to perform, accommodate, 
assist or submit to an abortion, the performance of a human miscarriage, or euthanasia or any 
act which could cause the death of a human foetus or embryo, for any reason.”

It should be noted that the above paragraph covers both individuals and institutions, whether 
religious or not.

To repeat, Head 12 of the proposed law has a far more restrictive view of institutional autonomy 
and conscientious objection than the above quoted resolution.

Even those who believe abortion is a ‘right’ should be willing to accommodate in a reasonable 
manner those who take a contrary view.

It is unreasonable to ask any pro-life medical institution or pro-life medical personnel to facilitate 
direct abortion in any way.

Conclusion

In view of the above admittedly brief discussion of freedom of conscience and religion, we ask 
that the proposed Protection of Life during Pregnancy Bill 2013 be amended so as to adopt a 
more expansive view of freedom of religion and conscientious objection.

We ask that the Bill adopt the view of the court in Doogan & Anor v NHS Greater Glasgow & 
Clyde Health Board’, and by the Parliamentary Assembly in the resolution, ‘The right to 
conscientious objection in lawful medical care.’

Specifically we ask that pro-life doctors not be required to refer women seeking abortions to pro-
choice colleagues, as this is both unethical and practically unnecessary. We also ask that 
medical institutions, whether religious or not, which object to direct abortion be exempted from 
having to carry out direct abortions, including on the grounds of threat of suicide, as this would 
be considered a very grave injustice by such institutions. If the law in Ireland is unfortunately 
changed to allow the deliberate killing of the innocent unborn child, at the very least no person 

http://assembly.coe.int/ASP/APFeaturesManager/defaultArtSiteView.asp?ID=950


or institution should be pressurised or forced to cooperate directly in this injustice and to 
compromise their moral, personal and professional integrity.


